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other apartments, and had never before demanded or had
access to a hearing dog.

At the close of the evidence, the district judge instructed
the jury regarding the claims against Ineichen. Although
the plaintiffs had asserted violations of state and
municipal equal protection ordinances as well as federal
law, the jury did not render separate verdicts on each
claim. Instead, they received a two-question special
verdict form on liability that asked only whether Ineichen
had discriminated against plaintiffs by failing to
reasonably accommodate their  disability.  After
deliberation, the jury returned with an answer of “no” as
to both plaintiffs.

ANALYSIS

Plaintiffs raise several challenges to both the trial
procedures and its result. Initially they contend that
Ineichen’s absolute refusal to allow Pierre in the
townhouse required the district judge to issue judgment in
their favor on the federal claim despite the adverse jury
verdict. Acknowledging that judgment as a matter of law
is appropriate “only when there can be but one conclusion
from the evidence” and inferences reasonably drawn
therefrom, McNabola v. Chicago Transit Authority, 10
F.3d 501, 515 (7th Cir.1993), plaintiffs contend that
evidence supported the sole conclusion that Ineichen
would have rejected their request to have Pierre live with
them under any circumstances. That, they contend, should
have ended the jury’s inquiry.

The proper focus of this trial, however, was not simply
the motivation behind Ineichen’s actions, but the import
of these actions: regardless of his cantankerous or even
malevolent attitude, did Ineichen violate the FHAA? The
amended statute under which plaintiffs claim a violation
bars discrimination “against any person in the terms,
conditions, or privileges of ... rental ... of a dwelling ...
because of a handicap of.... that ... renter,” and defines
discrimination as, among other things, “a refusal to make
reasonable accommodations in rules, policies, practices,
or services, when such accommodations may be necessary
to afford such person equal opportunity to use and enjoy a
dwelling.” 42 U.S.C. 8§ 3604(f)(2). Two adjectives,
“reasonable” and “necessary,” figure prominently in this
definition, modifying both the term “accommodations”
and Ineichen’s obligations under the law.

1 1 The statute is worded as a broad mandate to
eliminate discrimination against and equalize housing
opportunities for disabled individuals. The House Report

on the FHAA identifies a “clear pronouncement of a
national commitment to end the unnecessary exclusion of
persons with handicaps from the American mainstream,”
H.R.Rep. No. 711, 100th Cong., 2d Sess. 18, U.S.Code
Cong. & Admin.News 1988, pp. 2173, 2179, and adds
that “the right to be free from housing discrimination is
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individual’s ability to function, and it must survive a
cost-benefit balancing that takes both parties’ needs into
account. On one side of the equation is the degree to
which Pierre aids the plaintiffs in coping with their
disability. Professional credentials may be part of that
sum; they are not its sine qua non. Plaintiffs must have
been allowed to argue that by dint of Keith Bronk’s
efforts, Pierre accumulated enough skills so that he could
actually aid in the daily functions of a deaf person. An
instruction that elevates specific levels of training to per
se reasonable status instead of allowing the jury to
evaluate Pierre’s abilities and assign its own weight to his
lack of schooling essentially forecloses that argument.

The effect of the misleading jury instruction may have
been compounded by the defense’s closing argument,
which centered on the schooling question. See Stuart
Park Associates Ltd. v. Ameritech Pension Trust, 51 F.3d
1319, 1324 n. 1 (7th Cir.1995) (court can examine rest of
trial in assessing impact of instructions); Smith v.
Chesapeake & Ohio Ry. Co., 778 F.2d 384, 389 (7th
Cir.1985) (same). In closing, counsel for Ineichen stated:

You will also hear, ladies and
gentlemen, when the Judge reads
you the law, that it’s not
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Footnotes

1 The Fair Housing Act reads as follows, in pertinent part:

[1t shall be unlawful— ...

(H(1) To discriminate in the sale or rental, or otherwise to make unavailable or deny, a dwelling to any buyer or

renter because of a handicap of—

(A) that buyer or renter.... [or]

(2) To discriminate against any person in the terms, conditions, or privileges of sale or rental of a dwelling, or in

the provision of services or facilities in connection with such dwelling, because of a handicap of—

(a) that person....

(3) For purposes of this subsection, discrimination includes— ...
(B) a refusal to make reasonable accommodations in rules, policies, practices, or services, when such
accommodations may be necessary to afford such person equal opportunity to use and enjoy a dwelling....

42 U.S.C. § 3604.

2 The Wisconsin state statute provides that:
If an individual’s vision, hearing or mobility is impaired, it is discrimination for a person to refuse to rent or sell
housing to the individual, cause the eviction of the individual from housing, require extra compensation from an
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8 Plaintiffs’ counsel failed to counter this argument during his rebuttal—an understandable omission, given that he had
unsuccessfully voiced his position during the jury instruction conference. See Tr. Vol. 6 at 2-A-100 to 2-A-116, and
plaintiffs’ objections at 2—A-115 and 2—-A-116. During that conference, plaintiffs’ counsel argued that “federal law says
you look at the individual situation and is that or is that not a reasonable accommodation.” Id. at 2-A-115. The district
judge made it clear, however, that she thought elements of the state and local ordinances could “fairly be read into
federal law.” Id. at 2-A-114.
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